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Judge Frank McDonough
was appointed by Governor
R. FRANK McDONOUGH, SR.
Clarence J. Morley on January
10, 1927, at four o'clock P. M., to fill
the vacancy caused by the resignation
of Judge Charles C. Butler, which was
submitted to the Governor at that
time.
Mr. McDonough immediately
took the oath and on January 11, 1927,
at ten o'clock A. M., the entire District
Bench met en banc in the courtroom
of Division 3. Judge Henley A. Calvert, the presiding Judge for the ensuing year, presided at this meeting, and
in welcoming Judge McDonough, said:
"I want to introduce to you and to
the other Judges our baby judge,
Judge Frank McDonough, Sr. Judge

McDonough, we welcome you to our
midst. We are proud that the Governor appointed you. We are satisfied
of your qualifications and we know
that you will make an excellent Judge
in every way and we congratulate you,
but mainly we congratulate the Bar
and the people upon your appointment, and on behalf of the other
Judges I welcome you to our midst."
Judge Julian A. Moore then referred
to the record of Judge Butler, saying:
"Judge Calvert, I think at this time
it is rather fitting and proper that the
Judges and the Bar pause and consider the record that has been made in
the City and County of Denver by
Judge Charles C. Butler. It has been
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my pleasure and privilege to have
been in conference with him as one
of the Judges of the District Court for
the past ten years. We have all learned to love him and we have benefitted
by his advice and his wisdom. He has
all the qualifications any Judge should
have. He has made a record which
will stand as a memorial to himself
during the course of his life and in
the hereafter. I am sorry that Judge
Butler felt he should not stay here
this morning because of his other
duties, but I feel that the Bench of the
City and County of Denver and the
Bar of the City and County of Denver
and the litigants of the City and
County of Denver all have suffered a
loss in his removal from the Bench
of this district. What Denver has lost
the Supreme Court of Colorado has
gained. The People of Colorado have
gained a Judge who will make a record
on the Supreme Bench. So I say it is
only proper for the Judges en banc to
consider these things and direct a
resolution to Judge Butler giving him
the knowledge that his induction as
one of the Supreme Judges is a loss
to us but a gain to the entire state."
Mr. James A. Marsh, President of
this Association, thereupon made the
following remarks:
"If the Court please, I think a word
should be spoken on behalf of the
lawyers of Denver in connection with
the relationship between the judiciary
and the Bar of this city. First of all, I
think I reflect the sentiment of the Bar
in Denver when I say that there has
never been a finer spirit of cooperation
and friendship between the Bench and
the Bar than exists at the present
time. This is due in a large measure
to the deportment which has been inspired by the Bench and the fairness
and impartiality of the Judges, and
the eminent qualifications of the
Judges who adorn the Bench of this
City. That is appreciated and esteem-

ed by the entire Bar of this city. I
want to say that I think it is a source
of a great deal of gratification to the
Bar that there has been added by virtue of executive appointment of His
Excellency, Governor Morley, a man
the Bar esteems, and who is eminently qualified to discharge judicial functions in the city. I am sure he is a
man who not only has the confidence
of the Bar of this city, but a man who
will have the confidence of his associates on the Bench, and who will increase the pleasant relations between
the Judges of this Bench. I also want
to add a word, if I may presume to do
so, on behalf of the Bar of this City
concerning Judge Butler. I think the
remarks of Judge Moore have been
eminently fitting. I think Judge Butler enjoys the confidence, the love and
the esteem of the members of the Bar
of this city, as well as the members of
the Bar of the state, and to that may
we add the love and the esteem of the
public-the people-who have been before him; and it has been very fittingly said that what is the loss, to the
District Bench of Denver, will be a distinct gain to the Supreme Court of
Colorado. And in closing I want to
emphasize the friendship between the
Court and Bar, and believe this in a
very large measure is due to the result
of the fair and impartial treatment the
Bar has received, and because of the
confidence the Bar of this City has had
in the Judges of the Second Judicial
District.
Judge Calvert then called
Judge McDonough, who said:

upon

"Judge Calvert, Gentlemen of the
Bench and Bar:
I would feel that
perhaps another time and place would
be the appropriate moment to say
what I have in my heart to say after
this very cordial greeting on your
part, and therefore I ask leave to reserve what I may say until some other
time. It suffices to say at this time
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that I enter upon the discharge of
these duties in the hope that I shall
have the very necessary cooperation
of all of the members of the Bar. I
want to thank you all for the very
many kind expressions that have come
to me in the last few hours, and I hope
that I may merit in the future all the
good things you have said and may
say regarding myself."
Upon motion of Mr. Edwin H. Park,
the above remarks were ordered extended and spread upon the Record.
To those who have criticised the
Bar Primary idea and this Association's efforts in that behalf, and to
that daily paper which editorially remarked that "too close a relation between Bench and Bar is not always
good for the citizen", we point with
pride to the results of this Bar Primary, and particularly to the high
character and qualifications of the
appointee.
Judge McDonough received a high
vote at this Primary, at which more
than six hundred lawyers voted. He
hhs been prominent in civic affairs for
years and is a highly respected and
esteemed member of the community
as well as of the Bar.
The fact that a majority of over six
hundred active members of the Bar of
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Denver voted for a man of his standing is a complete refutation of the
charges of those few critics who feared
that such a Bar Primary might become
the servant of some selfish group. The
result could not have been otherwise,
however, because lawyers in their
daily contact with each other quickly
discover the unreliable or unethical or
"tricky" or "smart" members. of their
profession, and it is needless to say
that such men cannot receive a representative vote at the hands of six hundred fellow practitioners, almost all of
whom prefer to have an independent,
thoroughly qualified and impartial judiciary.
There could be no reason for any
possible ulterior motives on the part
of the members of the Bar in choosing
judiciary candidates, because all lawyers from time to time appear on
either side of practically all types of
cases. As a result of this, they can
only be interested in seeing that justice. is done according to the merits
of each case. Accordingly, their interest in the judiciary is identical with
that of the public.
It may well be said that the Bar and
the Governor have performed a real
public service in securing and making
the appointment of Judge McDonough.

(See Additional Article on Pages 16-17)

The New Year Meeting
heels of two strenuous holidays,
OLLOWING so closely upon the
it would not have been surprising had the first meeting of the new
year, on January third, failed to measure up to the usual standard, but, notwithstanding this handicap. it was an
altogether successful one.
Honorable William L. Walls, of
Cheyenne, Wyoming, former Attorney
General of Wyoming and former pres-

ident of the Wyoming Bar Association,
was the speaker of the day and fully
lived up to his reputation for both oratory and humor.
Mr. Hawkins Introduces An Old Friend
At the request of President Marsh,
Mr. Horace N. Hawkins introduced
Judge Walls, briefly sketching his
interesting career at the bar and
pronouncing him one of the leading
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Republicans of Wyoming which fact,
Mr. Hawkins explained, was undoubtedly due to his having studied
law in the office of "that great Republican, Grover Cleveland".
Why the Speaker Spoke
Judge Walls remarked tnat, after
the flowery introductions of President Marsh and Mr. Hawkins, he
was very much inclined to announce
his candidacy for President of the
United States, but as a matter of
fact, he said, .he was a sort of pawn
moved around the board by the Wyoming Bar Association which had
made a draft upon our own bar for
speakers to address Wyoming lawyers. He had been commanded to
speak here, he said, but his desire to
speak was prompted by personal
reasons because he wanted an opportunity to fraternize with us.
A Temperate Obsession
He would not discuss the Eighteenth Amendment or the Volsteadian interpretations, Judge Walls declared, but he was concerned with a
problem of even greater significance
to the well-being of the nation than
either anti-Volsteadism or WayneWheeler-ism-a problem not altogether unrelated to these other questions and one which had become his
obession-"Water".
Harvest for Young Lawyers
He was sorry more of the younger
lawyers were not in attendance at
the meeting, he said, because he
wanted to sow the seed which in the
next two decades would produce the
most wonderful profit and harvest
the world had ever seen. The older
men would not be present at the
gleaning but they would assist in
cultivating the soil for the harvest
to come.
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Water Our Most Valuable Asset

We should hear and read, he declared, every discussion of the water
question in all its phases, from the
Milk River in Montana to the Rio
Grande in Mexico, the water shed of
the eastern slope of the Rocky
Mountains was the most valuable
asset the United States possessed.
Minerals and ores were gone forever
when they were taken from the soil
and this applied also to oil and gas,
so that there was bound to be an
end to our resources of that character, but there was no end to the
great and fundamental resource of
water.
What Chicago Is Doing

Chicago, he declared, was straining every resource at its command
to establish a waterway to the Gulf
of Mexico, though one would think
that the vast railway systems and
waterways at its door were amply
sufficient for all its needs, but these
ambitious plans would make Chicago the greatest city the world had
ever seen. And here, he asserted,
we had the greatest opportunity,
aside from that of Chicago, existing
in the United States, for we had an
unlimited amount of water flowing
east and an unlimited potentiality
in both irrigation and water power.
Effort Required

It might seem a far cry that we
would be able to utilize these vast
water resources in tbe near future
and it is, he said, if we lie supinely
by and make no effort to utilize
them, but if we did make the effort
to apply and develop them, we would
not only greatly improve our condition but make life infinitely more
convenient and enjoyable in this
part of the country.
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Concerning Original Producers
Two-fifths of the population of the
United States, Judge Walls declared,
lived within a radius of one hundred
miles of New York City but that
condition could not exist forever for
they were not the original producers
and these original producers must
be provided for. The means of livelihood and production which the nation is going to require in the future, he said, were found in our own
mountain states.

The Young Lawyer's Opportunity
We could not if we would, he declared, waste the opportunity being
presented to us. We might say,
"What has the lawyer to do with all
this harnessing of water?" but he
would say to the younger members
of the Bar in reply to this that it
was their business to keep abreast
of all that is being done and said
along the lines of water and water
development and that by doing so
they would reap the harvest of the
seed sown by their older brethren.

Vast Sum Must Be Expended
A vast sum of money will be reProduction Facilities Here
quired to put our waters to work
The limitations of water developand thus rearrange the population
ment were of course immeasurable
and to accomplish these things withand scarcely definable, Judge Walls
in five or ten years was quite besaid. Manufacturing in the United
yond the range of possibility, but if
States would, of necessity, be found
we started now and continued to
along the Atlantic seaboard but prowork on the problem for twenty
duction would always be found
years, we would at the end of that
where the facilities were most favortime be able to put these resources
able and there was no section of the
of ours at the disposal of the nation.
country for this latter purpose to
When it was proposed to spend
compare with the eastern slope of
$400,000,000.00 on the Panama Canal,
the Rocky Mountains and our own
he said, it sounded like a staggering
Intermountain States.
sum but our Western representatives in Congress had worked for
A Remunerative Task
the appropriation because they had
If the young lawyers would give
believed that the construction of the
the matter a proper amount of atcanal would result in a reduction of
tention, he stated, they would profreight rates in this region, although
vide themselves with a most pleasthey were rudely awakened by the
ant and remunerative occupation,
shock that the reduction in freight
and this he urged them to do.
rates had only a limited application and did not extend west of the MisThe Conscript's Farewell
souri River.
In conclusion, Judge Walls exShoulders to the Wheel
pressed his appreciation of the inviWe have it in our power, Judge
tation to address the Denver Bar
Walls declared, to reduce this great
and said that he hoped we would
possibility, latent in our water supdeal leniently with him and take
ply, to achievement by putting our
into consideration the fact that he
shoulders to the wheel and devising
was here as a sort of conscript by
means to avail ourselves of it. The
way of advance payment for the adpower to be derived from it is incaldresses to be delivered by members
culable and the great advantage to
of our own Bar before the Wyoming
be gained from its domestic utility
Association.
is easily imagined.
-J. C. S.
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Loose Business
By CARLE WHITEHEAD
of the Denver Bar
" AND MRS. AVERAGE CIT-

IEN (occasional clients) call-

ed upon me and requested that
put the finishing touches on a deal
which they had made a couple of years
ago involving periodical payments now
about completed.
To be more specific, they had entered into a contract with "Friend" and
"without benefit of clergy" (or lawyer)
to purchase from "Friend" a home for
themselves, paying therefor in monthly installments. They knew that there
was a $3500 encumbrance but had
made the payments each month to
"Friend" assuming that he would take
care of the encumbrance. When they
called upon me they had paid the entire gross purchase price with the exception of about $800.
Upon investigation I found that a
bank held the encumbrance and that
the $3500 note had not $1.00 endorsed
thereon. "Friend" had been using in
his business $2700 which should have
been applied on the note. When I
told "Friend" that he had been misusing trust funds, he was much insulted;
informed me that he was worth many
times the amount involved and that as
long as he was in a position to take up
the note and trust deed it was inexcusable in me to criticize him or to
even intimate that his conduct was
not exemplary.
He then employed an attorney who
stands well up at the Bar, in the community, and in my estimation. The attorney, of course, agreed that "Friend"
should take care of the encumbrance
but could not see anything out of the
way in "Friend's" having used the
$2700 of my client's money in his busi-

ness until the time arrived for final
settlement and he felt that my reference to "Friend's" conduct as a "misuse of trust funds" was unwarranted.
In this case "Friend" raised the
money and cleared off the encumbrance. "All's well" (?) and my clients
suffered no financial loss except my
fee and for this they got advice as to
future conduct which (if they will follow it) will be, of itself, "worth the
price of admission." Proof is not required. I admit it.
Again. I go to a real estate office
to pay the interest on a note secured
by a trust deed held by a client of that
office. The money is taken and a receipt of the Teal estate agent Is accepted and sometime in the future the
cancelled coupon comes along (usually). The real estate agent has used
the money in his business until time
to make a general remittance to his
client and at that time the client turns
over the interest coupon and the agent
delivers it to me and "all's well." (?)
Again. I buy an automobile (this is
the only piece of fiction involved in
this article) of the Evader make, giving a mortgage -thereon (as well as on
my soul) to secure monthly payments.
Shortly thereafter the Evader Company advises me that the note and
mortgage have been assigned to The
X (Note the letter selected) Finance
Co. and that I may make payments at
that company's office. It being inconvenient to call at that office, I mail
thereto my- checks for several payments.
Then desiring to ascertain
just how my record of payments
stands and at the same time to make
a further payment, I call at the office
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of The X Finance Co. to make, a payment and ask to see the note and
have the payment credited thereon
I am informed'that the note and mortgage are at the Y Bank and that I may
see them there. At the Bank I find
my note with no payments endorsed
thereon and I am. informed that my
note and mortgage, along with many
others, are pledged as collateral security for one principal note of The
X Finance Co., which company makes
(or is supposed to make) periodical
payments on the principal note, which
payments are endorsed on the principal note and are supposed to include
All payments received during the said
period by The X Finance Co. from the
makers of the notes and mortgages
held by the Bank as collateral to the
principal note. The Bank, however,
is never advised as to which makers
have made payments nor is the Bank
given any information from which it
could determine what endorsements
should be made on the collateral
notes, nor will the Bank permit any
such Pndorsements to be made. I insist that my payments be endorsed on
my note as made, whereupon my note
is withdrawn and returned to The X
Finance Co. and another note substituted as collateral and endorsements
are made on my note and "all's well"
(?).
There could be recited, almost without number, further and different instances of the carrying on of business
with other people's money. A very
large and apparently growing percentage of the business of the community
is carried on in that way and this is
made possible by the laxity, not only
of the average citizen but of many
lawyers as well, with regard to requiring endorsement of credit on negotiable paper coincident with the
making of payment thereon.
It is true that in the large majority
of cases, because of the inherent hon-

esty of most people, no loss Is suffered. But, is it true that "all's well that
ends well"? If so, no damage is done
when the teller gambles with the
bank's money, provided he wins and
pays back the money.
It seems to me that when, without
protest, we permit much of the business of the community to be transacted in disregard of the requirement of
endorsement of credit on negotiable
paper coincident with the making of
a payment thereon, we are sitting on
a volcano which is apt to erupt at any
time. As a matter of fact the volcano
has erupted a number of times. Witness the Globe Bank affair.
I have not been directly called into
that tangle but a number of cases
arising out of the bank failure have
been called to my attention and I believe that I am entirely safe in venturing the opinion that a large portion
of the damage done by the Globe failure is the result of the making of payments, for application on negotiable
paper, without having the same coincidently endorsed thereon.
If those who handled the business of
the Globe Bank had been made to realize that there is a real distinction between mine and thine and that when
I am handling money that is thine it
is a trust fund which is under no circumstances to be mingled with mine,
of course the Globe Bank failure would
not have occurred. This is perhaps
only another way of saying that if the
people transacting this business had
been strictly honest, the failure would
not have occurred; but there is another side to the proposition and that
is that if the average citizen had been
fully aware of his absolute right to
have immediately indorsed on negotiable paper all payments that are to
be applied thereon, the Globe Bank
situation could never have developed.
If the average citizen had been fully
aware of this right and had also been
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fully aware of his duty to insist upon
such endorsement, the officials of the
Globe Bank would in all probability
have conducted the business of that
institution In a very different manner
because any attempt to collect payments on negotiable paper which had
been pledged to other institutions
would have been useless.
These officials knew, however, that
the collection of payments on negotiable paper without having the paper
present and without making any endorsement thereon, is a very common
practice and that, as a matter of fact,
a great deal of the business of the
community is transacted upon funds
that are used in the business of the
collector between the date of collection and the time when credit is finally endorsed on the negotiable paper.
The practice as carried on by the
Globe Bank was in many respects no
different from and no worse than the
practice as it is carried on daily in this
community in various businesses. The
only difference is that the Globe Bank
went farther and was more careless
and got caught. The principle involved is exactly the same as it is in
any of the instances cited at the beginning of this article.
If the average citizen had insisted
on immediate endorsement on all negotiable paper on which he made payments at the Globe Bank, no doubt
that institution would have conducted
Its business in a proper manner and
very likely would have been at this
time a going institution and a credit
and benefit to the community instead
of a defunct concern which has left to
us only a tangle of litigation, untold
loss and suffering, and a lasting blot
on Denver's financial reputation.
I submit that it is the duty of the
members of the Bar to take every opportunity to educate themselves and
the businessmen, individually and col-

lectiyely, to recognize, respect and
preserve the line of demarcation between mine and thine and to educate
the average citizen, individually and
collectively, to a recognition of and
insistence upon the Individual right
and the civic duty of unfailingly requiring endorsement of credit on negotiable paper coincident with the
making of payment thereon and to the
danger of having to pay the obligation
the second time if such endorsement
be not made. It is the duty of every
member of the Bar to condemn, in no
uncertain terms and on every occasion, both the transaction of one's business by means of unauthorized use of
funds which are in fact held in trust
for another, and laxity and carelessness in the matter of requiring coincident endorsement on negotiable paper of all payments made thereon.
Is it suggested that strict conformity to this principle would upset much
of the business of this city? Well,
perhaps a good deal of it ought to be
upset-at least sufficiently to compel
a readjustment conformable to law
and honest dealing.
Costly Smartness
A bumptious fellow was giving evl
dence in a police court. "You say you
stood up?" asked the magistrate.
"I said," retorted the conceited one,
"that I stood. If one stands one must
stand up. There Is no other way of
standing."
"Pay ten dollars for contempt of
court, and-stand down!" remarked
the magistrate.-Pittsburg Chronicle.
Attorney: "Did you see the plaintiff
strike the defendant?"
Pat: "O did that."
"And was the assault
Attorney:
committed with malice aforethought?"
"Nossar, with a mallet bePat:
hoind the ear."

10

THE DENVER BAR ASSOCIATION RECORD

"Reason is the Soul of Law"
By ROBERT E. MORE
of the Denver Bar

I
6TOHN NAVE, I think you are the
most thorough, and at the same
J time the cleverest cad I have
ever known".
"Is that all, Mr. Ross?" inquired
Nave quietly.
"No", answered his accuser. "It has
seemed to me only fitting that you,
concededly one of the soundest lawyers in Denver, draw for me a new
will, revoking the old will in your
wife's favor and leaving all my property to Farley. Of course I shall pay
you for your services".
"I ceased active practice several
years ago, but I will draft the instrument immediately", said Nave, and
turning, left the room.
"He Is a wonder", mused David
Ross, as he watched his visitor's departure. "Clever, ingratiating, entirely unscrupulous, and married to a
charming, noble woman". He raised
the receiver from a nearby phone.
"Please call Mr. Farley Ross' office
and ask him to come over".
"Fifteen minutes later David Ross'
secretary announced that his son was
waiting to see him. "Ask him In", he
said shortly.
"Farley", he began abruptly, as soon
as his son entered, "I am going to
make a new will and leave you everything".
His son smiled; "Don't bother with
it. I am able to support myself, and
want to be self supporting, so why not
favor some one who prefers a less
strenuous existence?"
"Because I don't wish to", answered

his father. "Sit down Farley, we have
clashed for years, and I think it's
about time we came to an understanding".
David Ross selected a cigar with
care, then said fiercely, "I've been a
fool".
"Yes, Sir".
"The very fact that we are so much
alike has kept us apart. Yet I wanted
it otherwise. Ever since your mother
died, I have craved sympathy, fellowship, understanding. Paradoxical isn't
it, for me to be that way?"
Farley was silent
"That is why I was so easy for
Nave", continued David Ross.
"He
never overplayed his hand. He never
lied to me. Don't think I was not In
my right mind. That will I made In
his wife's name would have stodd in
any court in the land. All he did was
flatter me, agree with me, insinuate
himself into my heart, when It was
crying for communion. And then he
subtly took your part, urging me to
think again, before we separated entirely. Damn him! He knew his man.
He calculated well. And then one day
I told him I was going to make a will
in his favor. And he said, 'Don't do
it'. And then he finally, reluctantly
agreed that I should designate Mary
Nave, as residuary legatee. They tell
me poor Mary is putty in his hands,
that he has already gone through her
very considerable fortune. Well, that's
over. I know John Nave now. And
what is better, I know you, Farley".
They shook hands, stood a moment,
embarrassed, then the father was left
alone.
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II
Though David Ross had no doubts
concerning Nave's ability to draft a
valid will, he entertained a profound
distrust of the latter's willingness so
to do under existing circumstances.
Indeed, though he would not have admitted it even to himself, secretly he
hoped that Nave would attempt some
trickery, and he was almost disappointed, a few days later, when Judge
Beckler, his old time friend and personal attorney told him that the will
which Nave had drawn was not only
valid, in every respect, but exceptionally well prepared.
"Shall I supervise its execution?"
inquired the attorney.
"I prefer that no one know of your
connection with the matter", said
Ross, "provided that I run no risk by
so doing. Are there any formalities
required other than signature by the
one making the will, and attestation
by two disinterested witnesses?"
"You must be sure first to state that
the instrument in question is your
will", returned the lawyer.
"Very well, I shall take care of the
the matter myself", said Ross.
"I
shall ask Nave to be one of the attesting witnesses".
"It would be better for me to be
present" - urged Beckler, but Ross
was already leaving the office.
That evening David Ross summoned
his household to his private library.
They seated themselves in the few
chairs in the room and waited somewhat nervously.
David Ross ran
through some papers, consulting his.
watch frequently. Then Nave entered, stood by the door a moment, stepped over to an old fashioned tete-a-tete
near the door, and sat down beside
Helen Bates, who acted as private
secretary to Ross.
Ross put down his papers, and tak-

ing up an envelope on his desk withdrew from it the instrument he had
previously shown to Judge Beckler.
"I have summoned you to witness
the execution of my will", he announced. "This will revokes all prior wills,
made by me, and leaves all my property to my son Farley. I shall now
sign it".
Ross signed the instrument and then
beckoned to Nave. "Mr. Nave, will
you now step forward and sign my
will as a witness?"
Nave crossed the room briskly, pulled a chair up to the desk, signed his
name in the place indicated, carefully
blotted it and handed the instrument
back to Ross.
"Now, Miss Bates, will you also sign
as a witness?" requested Ross. Helen
Bates thereupon took the chair relinquished by Nave, signed her name,
and handed the will back to Ross. He
looked it over, folded it, placed it in
his safe, thanked everyone and dismissed the group. Nave helped Helen
Bates with her coat, nodded to everyone and left.
III
David Ross died within
three
months. Farley Ross retained Beckler and Linscott to present the will
for probate. John Nave and Helen
Bates were subpoenaed to prove the
will. Miss Bates was first called to
the stand. She related, in substance,
the events which happened on the
evening the will was executed. She
identified the instrument, said that
David Ross had requested her to come
to the library as a witness, named
those who were present, and told of
the testator's publication of the will
and his subsequent signing of it. She
stated that Ross thereupon requested
Nave to sign the paper, identified
Nave's signature on the instrument in
question, said that she herself then
signed it, at Ross' request, and, in
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answer to a question concerning the
state of mind of the deceased, answered positively that he was of sound and
disposing mind and memory.
Nave thereupon took the stand. Linscott asked him his name and residence, and then said:
"I hand you an instrument marked
proponent's Exhibit A, and ask you if
that is your signature?"
"It is".
"When did
ment".

you sign

that instru-

"On the day designated therein".
"Relate the events that preceded
your signing".
"David Ross phoned me that afternoon and requested me to come to his
house at seven and witness his will.
I had drawn the will a few days before. I arrived a few minutes late and
found them waiting for me. As soon
as I entered the room David Ross took
the instrument from an envelope,
stated that it was his last will and
testament and told us, I believe, what
its general provisions were""Was he of sound mind, in your
opinion?"
"Unquestionably".
"What did the deceased do next?"
"He signed the will".
"You saw him do that?"
"I did".
"Is this signature appearing on Exhibit A the signature of the deceased?"
"It is".
"What did the deceased then do?"
"He asked me to witness the will".
"What did you do?"
"I was sitting at
the room, I walked
a chair and signed
appears on Exhibit
"And then?"

the other end of
forward, drew up
my name, as it
k".

"David Ross asked Miss Bates to
witness the will".
"And did she sign?"
"I don't know".
"What is that?"
"I don't know".
"Isn't this the signature of Helen
Bates ?"
"I don't know, I have never seen her
sign her name".
"But you saw her sign after you
did?"
Miss
"Pardon me, but I didn't.
Bates had been sitting beside me. As
she stepped towards the table where
Ross was seated, I walked back and
left the room before she sat down at
Mr. Ross' desk. I do not know what
she did after she sat down".
At this moment, Judge Blackford,
the probate judge, broke in, "Mr.
Nave, let me get this straight. You
say you signed your name and then
left the room before Miss Bates reached the desk?"
"Yes sir".
"Why did you do that?"
"In order that the will might not be
valid".
"Do you mean to say that you intentionally absented yourself so that
the will would be a nullity?"
"Precisely".
"Why did you do that?"
"I suggest, with deference, that the
question might be said to be improper,
but I am willing to answer. David
Ross previously made a will In my
wife's favor. I desired to prevent him
from revoking that will".
Judge Blackford trembled with anger. "Sir, you have the effrontery to
confess publicly that you perpetrated
this fraud upon the deceased and his
beneficiaries?"
"Again I respectfully suggest that
your Honor's question goes beyond
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the occasion. 1 understand there is
nothing before this court but the question of the validity of the will now being tendered for probate. I will be
glad to answer any questions upon
that subject".
Judge Blackford waved Nave away.
"Miss Bates, take the stand again.
Please state whether or not Mr. Nave
was in the room whim you signed the
will?" Helen Bates was troubled.
"I can't say, Judge Blackford. Mr.
Nave and I were sitting near the door.
I remember that when Mr. Ross asked
me to step forward, Mr. Nave had already started back. I supposed he
was returning to his seat?"
"Never mind what you supposed.
What did you see?"
"Mr. Nave passed me, I walked forward, pulled up the chair, which Mr.
Nave had pushed some distance from
the desk, signed my name and handed
the paper to Mr. Ross".
"What did you do then?" "I stepped
back, spoke to Mr. Farley a moment
and then left the room with him".
"Where was Mr. Nave then?"
"I can't say, I don't remember".
"Do you remember seeing him again
that evening?"
"Yes, I remember he helped me with
my coat, in the hall".
"And that is your only recollection?"
Helen Bates was silent a moment.
Then she said slowly, "I cannot remember seeing Mr. Nave between the
time he passed me in the library and
the moment he helped me with my
coat".
"And that was in the hall?"
"Yes sir".
"You say Mr. Farley Ross was present?"
"Yes sir".
"That is all.
the stand".

Mr. Ross, please take

Farley Ross walked forward slowly
and after being sworn, sat down.
Judge Blackford continued the examination.
"Mr. Ross, do you know what Mr.
Nave did after he signed the will?"
Farley glanced at Nave, who was
sitting at counsel's table, with a slight
sneer on his face. "I do, your Honor.
I did not think of it at the time, I did
not know it made any difference. But
Nave did leave the room, just as he
said. He closed the door and was out
of sight until we passed into the living room, and from there into the hall,
to get our coats. What does it mean,
Judge Blackford? Is the will bad?
And if it is, is there no other way of
righting this wrong?"
"Your lawyer will advise you as to
your rights in other respects. As to
this proceeding, I am forced to refuse
the will probate. Mr. Nave-". But
Nave had left the court room.
Farley Ross turned to his attorney
"Mr. Linscott, has the court thrown
out the will?"
"Yes, Mr. Ross, but don't worry. We
shall either defeat that earlier will, or
impose a trust upon Mrs. Nave for
your benefit. In any event you can
sue Nave in deceit. Come to the office to-morrow".
IV
"Mr. Farley Ross to see you".
"Ask him in".
Linscott pushed back his telephone
and turning to his partner said, "It is
Ross, can you remain".
"Surely", answered his older associate".
As Farley Ross entered, Linscott
said, "You know Judge Beckler, do
you not Farley? For eight years now
he has furnished us with ready answers to difficult legal propositions.
I turned him loose on your case this
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morning and he was just going to tell
me the law when you were announced".
"I have heard of Judge Beckler frequently", said Ross, "but we haven't
"What are your conmet before".
clusions ?"
"Sit down, Farley, and I shall tell
you".
Linscott reached for a scratch
pad.
"This morning I went to see
Mrs. John Nave. I hoped that we
might induce her to do the right thing,
withhold her will and simply permit
the property to go to you as an intestate estate. It seems, however, that
she never knew until yesterday, that
your father had made a will in her
favor. The instrument is now in the
possession of the Union Trust Company, and she says, in her quiet, resigned way that she will do just as
John wishes. So that is that. Then
I had a talk with Helen Bates and the
members of your father's household.
Miss Bates, as you know, has a New
England conscience. She insists upon
telling the truth, as we of course want
her to do. That, however, had the
practical result of demonstrating at
once that the Nave will is not subject
to attack. In addition to observing
the relations which existed between
your father and Nave, she overheard
a conversation you had with your
father when he himself admitted that
there had been nothing even approaching fraud or undue influence, in connection with that first will.
That
would not be competent evidence,
probably, but it demonstrates the real
facts clearly. It was simply a case of
hurt pride on your father's part, and
when we add to that the fact that
Mary Nave didn't even know the will
had been executed, it is hopeless to
try to set it aside. The servants in
your father's house all confirm that
view. So even if fraud or undue influence played any part in the execu-

tion of that will-and I am convinced
there was only moral, not legal overreaching-we cannot show it".
"Then that means Nave gets the
property?" asked Farley. "Don't misunderstand me.
My father's wishes
are absolutely controlling upon me.
Ordinarily it would be impossible for
me to contest any disposition he might
make of his property. But after Nave
made that statement in court, I determined to fight him to the end.
Everybody knows he will get the property in the end. Father once told me
that Mary Nave was merely a timid,
pliable fool."
"No", answered Linscott, "Neither
John nor Mary Nave will ever get that
property. A court of equity will impose a trust upon the beneficiary for
your benefit, because of Nave's acknowledged fraud".
"But Linscott", put in Judge Beckler. "How can equity impose a trust
upon Mrs. Nave, who is innocent, because of her husband's fraud? If Nave
had been named in the will, there is
no question about it. But Mrs. Nave
has her separate property rights. You
say the will in her'favor was valid. I
think it was. Now how can she be
affected by a subsequent fraud of
someone else, done without her connivance, or even her knowledge?"
"The clever crook", exploded the
younger lawyer. "That is why he had
her named when David Ross wanted
to designate Nave as residuary legatee. Well, we still have fraud and
deceit. I guess that is our only remedy".
"There is fraud, unquestionably",
mused Beckler. "But have you any
damage ?"
"Of course you have", said Linscott
testily. "Had it not been for Nave's
leaving the room, Farley would have
had the entire estate. Damage! can
you show me more damage?"
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"Yes, we know Mr. Ross has been
damaged in fact", went on the judge,
"but I have an indistinct recollection
of a case that was somewhat similar,
and according to it, as Ross, senior,
could have changed his will at any
time, there was not actual damage,
but only a possibility of injury".
"Rot", said Linscott.
"Let me take a moment", urged his
partner. "I can run it down in an instant". As he left the room Linscott
"Keen as a
smiled affectionately.
razor, but over technical. But the law
is built on reason. He has a 17th
Century mind and sometimes fails to
see the woods because of the trees".
A few minutes later Judge Beckler
reentered. "Here it is, Hutchins v.
Hutchins; it is squarely in point".
Warde Linscott snatched the book
and hastily ran through the opinion.
"It's in point, Judge, but did you notice the court-7 Hill 104-1845. An
early, inferior New York court".
He turned to Ross, "We shall brief
the question, Farley, and I shall call
you as soon as your complaint is
ready. Good-bye, and don't worry".
V
Five days later Farley Ross received
a letter from Beckler and Linscott,
which in part was as follows:
"We have run down all the cases
and regret to state that the case Judge
Beckler referred to has been repeatedly affirmed, and has not only been followed in all other jurisdictions where
that question has arisen, but has been
applied by analogy to other situations.
The reason for the rule is that fraud
without damage is not actionable, and
depriving one of a mere possibility is
not damage. You see even if a will
is made through fraud, that gives the
person who otherwise would have taken the property no actual rights. The
testator may change it the next day.
And even though your father wanted

to make a will in your favor, and was
prevented from so doing by fraud, he
might have subsequently changed his
mind. We shall, of course, appeal
from Judge Blackford's decision, but
can hold out no substantial hope of
success.
"In any event, Nave will be disbarred. That may be a somewhat hollow victory, in view of the fact that
he no longer is engaged in active practice".

JUDGE
CHARLES D. HAYT
Judge Hayt, a former member
of the Judiciary and a veteran
member of the Bar of this State
and of this Association, passed
away during the past month.
James A. Marsh, President of
this Association, appointed the
following honorary pallbearers
for his funeral:
Albert A. Reed
William A. Hill
S. Harrison White
James H. Teller
Addison J. Fowler
Harvey Riddell
Edward L. Oakes
W. W. Garwood
Richard Peete

(GENERAL)
WILLIAM H. DICKSON
"General" William H. Dickson,
formerly Attorney General of
the State of Colorado, and a
member of this Association,
passed away during the past
month.
President Marsh appointed a
committee composed of Judge
George W. Allen, Judge Henry
J. Hersey and G. Dexter Blount
to attend his funeral on behalf
of the Association.
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Recent Trial Court Decisions
(Editor's Note.-It is intended in
each issue of the Record to note interesting current decisions of all local
Trial Courts, Including the United
States District Court, State District
Courts, the County Court, and the Justice Courts. The co-operation of the
members of the Bar is solicited in making this department a success. Any attorney having knowledge of such a
decision is requested to phone or mail
the title of the case to Victor Arthur
Miller, who will digest the decision for
this department. The names of the
Courts having no material for the current month will be omitted, due to
lack of space.)

Denver District Court
DIVISION V
JUDGE CHARLES C. SACKMANN
Billings vs. Borgstedt, No. 92195.
Judgment Set Off-Exemptions
Facts: Motion for allowance of set
off of judgment against judgment.
Plaintiff being a judgment debtor in
a previous action in which defendant
was judgment creditor, exempt property of plaintiff was sold under execution upon such previous judgment
leaving a balance of judgment unsatisfied after such execution sale. Plaintiff brings this action for the conversion of such exempt property by such
sale and recovers judgment. Defendants now attempt by motion accompanied by affidavits, etc., to set off the
balance of previous judgment against
judgment in this action.
Held: Motion denied.
Reasoning:
One judgment may be
set off against another, and application for such set off may be appropriately made. among other ways, by mo-

tion supported by affidavit in the case
in which the last judpnen was entered; but in this case, the judgment
being for conversion of exempt property, took the place of such exempt
property in law and was, as such, immune from set off.
County Court
G. A. LUXFORD, JUDGE
Property settlement agreement between husband and wife provided that
the wife waived all claims of any nature or kind whatsoever in and to all
money, property, etc. of the husband
including all rights as widow, heir or
otherwise.
Upon death of the husband, widow
files application for statutory widow's
allowance, which administrator resists.
Held:
The widow's allowance was
granted to the widow, the Court holding that the above words were not
sufficient to waive the same in view of
the decisions of the Colorado Supreme
Court, the actual words "widow's allowance" having been omitted from the
agroement.
Est. of Brimble No. 39248.
Bar Primary Procedure
For the information of the members
of this Association, the following additional information as to the Bar Primary is given;
Judge Butler's resignation referred
to in the earlier part of this issue was
submitted with the following letter:
December 6, 1926.
"Hon. James A. Marsh,
President Denver Bar Association,
City.
My dear Mr. Marsh:
Relative to the approaching bar primary to select some one to recommend
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for appoinhnent as my successor on
the District Bench, allow me to assure
you of my cooperation.
In order to make that cooperation
effective, I herewith place my resignation in your hands, with the following
understanding:
1. The resignation is not to be tendered unless in the opinion of the joint
committee it is necessary to do so in
order to secure the appointment of one
of the lawyers selected at the bar primary for recommendation.
2. If after the primary is held both
the incoming governor and the present
governor agree to appoint one of the
bar designees, I leave it entirely to the
joint committee to determine what
course to pursue, and the resignation
may be tendered or not as that committee may determine.
3. If after the primary one of them
will agree to appoint one of such designees and the other will not, the
resignation may be tendered or not,
according to which course will secure
the appointment of one of the bar designees.
4. If after the primary neither will
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agree to appoint one of the bar designees, the resignation shall not be
presented, but shall be returned to me.
5. In no event shall the resignation
be tendered before four o'clock p. m.
on Monday the 10th day of January,
1927.
Sincerely yours,
(Signed) CHAWLES C. BUTLEa."
The list of candidates of this Association was submitted to Governor
Morley and Governor Adams. Governor Morley agreed to appoint one of
that list while Governor-elect Adams
declined to commit himself. The resignation was then submitted to Governor Morley and the appointment of
Judge McDonough was made after
four o'clock P. M. on January 10, in
accordance with the terms of Judge
Butler's resignation.

"Your honor," said the prisoner, "I'm
deaf."
"Never mind," said the judge, "you'll
get your hearing in the morning."
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Insurance - Bonds
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of the most valuable assets to a law
office is a bonding
company which is represented by an Agent who
best understands the wants
of his clients. Our experience in handling Court
Bonds we feel better qualifies us to give this service.
We are only too glad to
consult with the Attorneys
at any, time regarding the
underwriting policy of the
Company.
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Make an Asset
of a Liability!
When you advise your client to insure the
title of his property, you do that very thing.
It is a liability for you to assume all responsibility for passing on the legality or marketability of a title.
It is an asset for you-and your clientwhen you advise him to buy title insurance.
There is absolute protection for both of
you in title insurance.

The requirements of the Colorado State Law that $100,000 in cash

must be paid'in before a Title Insurance Company may do business,
has been exceeded by this company more than three times over--our
paid-in cash capital being nearly $400,000.
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